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EDITORIAL NOTES. 

In the case of the International Silver Co. v. Rogers, the Court of 
Errors and Appeals, through Mr. Justice Trenchard, recently reversed 
the decision of the Chancery court in which Vice-Chancellor Stevens 
dismissed the bill for an injunction. We have heretofore commented 
upon this case in 27 N. J. L. J. 227, and 29 N. J. L. J. 289. Mr. Justice 
Trenchard, referring to the dismissal of the bill for injunction, in his 
opinion, says: “The learned Vice-Chancellor thought that the injunc- 
tion should not go, holding that the defendant was under no obligation 
to do anything more than use his own name fairly; that the evidence 
showed no fraud, and that the mere fact that a competitor is, or may be, 
injured is not material. In that view we cannot concur.” The syl- 
labus prefacing Mr. Justice Trenchard’s opinion is as follows: “Assum- 
ing that every one has the absolute right to use his own name honestly 
in his own business, even though he may thereby incidentally interfere 
with and injure the business of another having the same name, he may 
not in such use of his name resort to any artifice or do any act cal- 
culated to mislead the public as to the identity of the business firm or 
establishment, or of the article produced by them, and thus produce 
injury to the other beyond that which results from the similarity of 
the name. Where the name is one which has previously thereto come 
to indicate the source of manufacture of particular devices, the use of 
such name by another unaccompanied with any precaution or indica- 
tion, is an artifice calculated to produce the confusion alluded to. 
While a personal name may not constitute a technical trademark, yet 
where an article has come to be known by that personal name, one 
may not use that name, even though it be his own, to palm off his 
goods as the goods of another who has first adopted it, and by which 
appellation the goods have come to be known, when the use of his own 
name for such purpose works a fraud. If he uses his own name it 
must be so used as not to deprive others of their rights or to deceive 
the public, and the name must be accompanied with such indications 
that the thing manufactured is the work of the one making it as would 
unmistakably inform the public of the fact. Where a man’s conduct 
has been such that he cannot engage in a particular business, even in 
his own name, without profiting by his prior fraud to the detriment 
of another’s trade, he must so distinguish his name as to avoid con- 
fusion. The words, ‘Not connected with any other of the same name,’ 
or words of similar import, will not suffice” * * * “The normal 
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presumption that the use of one’s own name is an honest one may be 
rebutted by showing a prior fraudulent use of it touching the matter 
in issue. Such prior fraudulent use of the defendant’s name in con- 
nection with the manufacture and sale of silverware is established in 
this case by the testimony herein and the record of the original suit. 
The burden is therefore on the defendant to show that the use of his 
name is not in effect a continuation of such prior fraud. The defend- 
ant has not only failed to sustain this burden, but on the contrary 
the testimony in the present case abundantly shows that the defendant 
has acquired by purchase and is enjoying the results of a business 
which was built in fraud of the complainant; it had been established 
by the corporation which bore his name, and a certain part of its suc- 
cess, at least, was due to the fact that it was getting the benefit of the 
reputation achieved by the original Rogers people, to the good will 
of whose business the complainant has succeeded. That benefit he 
must continue to receive while carrying on this same business in his 
own name, unless the public are enabled to certainly know that the 
goods which he puts upon the market are not the goods of the com- 
plainant or its predecessors.” After commenting further on the insuf- 
ficiency of the alleged distinguishing mark, “Not connected with any 
other Rogers,” the opinion concludes as follows: “The defendant hav- 
ing failed in the performance of his duty to so distinguish his silver- 
ware that it could not be mistaken for that of the complainant, we 
think that the complainant is entitled to have an injunction restraining 
the defendant from manufacturing and selling his goods unless he 
stamps upon them the words ‘Not the original Rogers,’ or ‘Not con- 
nected with the original Rogers. * * * The decree must there- 
fore be reversed and the record be remitted to the Court of Chancery 
in order that a decree may be made in accordance with this opinion. 
The complainant is entitled to costs in the Court of Chancery and in 
this court.” 

A decision of far-reaching importance to telephone users was ren- 
dered last month by Judge W. H. Hunt in the United States court in 
Montana. The court held that one company could not withhold the 
use of its lines from another even though it be competing. The Mon- 
tana and Wyoming and the Mutual Telephone companies had applied 
to the court for an order compelling the Rocky Mountain Bell Tele- 
phone Company to furnish connections when desired at reasonable 
compensation. This was resisted on the ground that the lines were 
built for its patrons and not for those of competing companies. After 
extended arguments, Judge Hunt found for the complainants, and 
stated that he would name a commission to fix the division of charges 
when such use is made of connecting lines. 


The experiment undertaken by two London papers in trust bust- 
ing has resulted rather disastrously for the papers. The London 
Daily Mail and the London Evening News waged a campaign against 
the combination of British soapmakers last year, and charged the 
Lever Brothers, of Sunlight Soap fame, with attempting to form a 
soapmaking corner and with defrauding the public by reducing the 
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weight oi the bars of soap without having given notice. The Levers’ 
contention was that the combination was for the purpose of stopping 
competition among the soapmakers, thus saving money in advertising 
and keeping down prices. During the week in which the statements 
of the Mail and News were published, the Levers said they lost $200,- 
000 in ordinary sales; that the losses had continued ever since; that the 
whole company had been shaken to its foundations; and that each of 
its preferred shares had been reduced in value to the amount of $5, 
causing the company a loss of $1,000,000. The Levers brought an 
action for libel against the papers, which has just been settled by 


the papers withdrawing their charges and paying damages to the 
amount of $250,000. 


A St. Louis lawyer has been studying legal methods in England. 
After visiting the London law courts, he says that his impressions of 
the administration of English justice were disappointing. He says 
that the judges were too advanced in age and were apparently not 
men of the world; that they seemed insufficiently experienced in 
every-day life and every-day business; and _ that they simply sit in 
judgment and lay down the law just as it was administered hundreds 
of years ago; while a judge elected to the Bench in America was 
invariably a man of the world, with wide human knowledge, and a 
man of modern life. He concludes: “Altogether British legal machin- 
ery impressed one as insufficiently up to date. Moreover it was not 
impressive to see judges togged up like gollywogs.” The many able 
judges who have graced the New Jersey Bench at an advanced age 
are sufficient refutation to the implied dictum that a judge must be a 
young man to be a good judge, and the increasing custom for the 
judges of the higher courts in America to adopt silk robes when on the 
Bench relegates the cheap wit of the “gollywog” lawyer to a seat 
away back. 


What is probably a record case as to the amount involved and the 
litigation over it has just been decided by the French Court of Cas- 
sation. The case might well be termed a maximum suit over a min- 
imum sum. A wealthy Frenchman recently bought a ticket at a Paris 
railway terminus but missed the train he intended to take. While 
waiting for the next train, which left two hours later, he studied the 
company’s tariff to pass away the time. ile then found that he had 
been charged 14 francs 45 centimes, whereas the proper fare was only 
14 franes 42 centimes. He asked for his money back at the office, but 
without result. An interview with the stationmaster was also unsuc- 
cessful. He afterward wrote a number of letters to the company, but 
received no answer. He then commenced an action to recover the 
three centimes. He won the action in the lower court, but the com- 
pany took it to the Appellate court, afterward to the Court of Cassa- 
tion. Both courts dismissed the appeal, and the company was ordered 
to pay the plaintiff the three centimes. The cost to the company 
amounted to 8,250 francs, or $1,650. Was the successful litigant a 
public benefactor, or did his action savor of the courage and judgment 
of the cow in its famous encounter with the locomotive? 
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Another decision as to the constitutionality of the employers’ 
liability act passed by Congress on June 11, 1906, has been rendered 
by the Federal courts. This time the act is held constitutional by 
Judge Adams, of New York. A similar decision was rendered last 
March by Judge Trieber in Illinois. Other Federal judges, in Geor- 
gia and Kentucky, have held the law to be invalid, and its constitu- 
tionality will probably come up for determination before the United 
States Supreme court in the fall. The action in which Judge Adams’ 
decision was rendered was brought by Patrick Lancer against the 
Anchor Line to recover damages for injuries due to the loosening of 
a skid while Lancer*was working as a longshoreman on one of the 
company’s piers. The loosening of the skid was due to the negligence 
of other employees of the steamship company, and under the liability 
act the employer is liable for damages under such circumstances. It 
was sought to have the libel which Lancer put on one of the com- 
pany’s ships dismissed on the ground that so much of the act as made 
the company liable for damages resulting from the negligent acts of 
other employees was unconstitutional. Dismissal of the libel was 
asked for also on other grounds, but these were brushed aside by 
Judge Adams. Judge Adams says that while the opinions of his 
brother judges, one upholding and the other denying the validity of the 
liability act, are very well reasoned, he is constrained to follow the 


decision of Judge Trieber. 


SCENE IN AN IRISH COURT ROOM. 


Learning from the Irish Times at the breakfast table that a cele- 
brated libel case was in progress in the Court of Queen’s Bench, and 
that a certain “Queen’s counsel,” the witty Dr. W., would sum up in 
behalf of the defendant, | managed to shorten a drive by the O’Con- 
nell monument, and reach the vicinity of the Dublin courts by half- 
past ten. A pile of dingy stone buildings near the centre of Dublin 
marked the spot where sufficient eloquence and oratory have been 
expended the past half century and more to make the world laugh and 
cry, if it were in print. 

But the exterior was so superior to the interior that I could not 
at first believe the little room, the door of which was labelled “Court 
of Queen’s Bench,” was the city court room. It was scarcely more 
than a hole, forty feet square, perhaps, with three galleries, very dark, 
and hard board seats, unpainted. These seats were like those of our 
country schoolhouses a half century ago—cut and hacked, full of 
pencil marks, and as soft as hard lumber generally is. The whole 
room looked like that of a dilapidated and antiquated schoolhouse. 
The jury sat in one of the side galleries, which was near the ceiling; 
so that the speaker, to address them, had to raise his head very high, 
and stand sideways to the court and audience. 

His Lordship, the Chief Justice, sat within a high pulpit, which 
had some show of red curtains and gilding about it. He wore a not 
unbecoming white wig, a black scarf over a white background, black 
gown and black cotton gloves. He looked like Sir William in his 
“Commentaries.” One by one filed in twenty or thirty barristers, and 
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took front seats just behind the open space reserved for the counsel. 
They were to learn what could be learned, I presume, from listening 
to forensic speaking. All of these were dressed like his Lordship, 
excepting the black gloves. Young men of twenty-one or two were 
as aged, if frosted locks gave any indication of age, as the Chief Jus- 
tice, who was, doubtless, seventy. The impression produced by the 
wigs and gowns and scarfs upon these young limbs of the law was 
not favorable. It did not seem to add to the dignity of the Bar. 

The cause to be concluded was that of Carroll v. Hayes. Now 
this Carroll was the son of a Sir William, and, of course, a man of blood 
and position. Rather, his blood had given him a position, and it was 
that of an alderman in Dublin, or its equivalent. The defendant was 
a man who patterned after his illustrious predecessor, from whom he 
received his name, the great portrait delineator in marble and on can- 
vas of Italy. It was fortunate for him that his name was Michael 
Angelo Hayes, as it gave him a right to satirize men at will in public 
prints, which were sold at a penny each at the book store. Michael’s 
offense was in caricaturing Carroll, alderman, by representing him 
in court dress (of which Carroll was very proud) on a military parade 
(in which he alone was on parade) with enlarged dorsal extremities, 
and with the words under, “Oh, Johnny! I hardly knew you.” Some- 
how the father had been caricatured also, and his suit had been tried 
a day or two before, with what results I did not learn. Now the son 
wanted “vindicating damages.” 

The evidence must have been humorous. Mr. Macdonough, Q. 
C., had presented the plaintiff's case the previous day, and Dr. W. 
now summed up for Michael Angelo Hayes. By some rule of the 
court, the defendant had the right to close his case. 

I give below some of the points made by the Doctor as nearly as 
may be in his own language, which will somewhat exhibit his style of 
speech; but yet his oratory needed to be heard to be appreciated. His 
Irish brogue, peculiar gestures, and very ludicrous facial expression, 
put on to suit his points, made it, with the numerous hits it contained, 
one of those speeches which I shall not soon forget. Even his Lord- 
ship could not avoid a smiling face, when the fact that he had himself 
been caricatured in “Vanity Fair” was elicited, and took it in good 
humor. 

“Looking upon all the facts of the case,” said the good Doctor, 
“this action is one which should meet with no sympathy from a jury. 
It is monstrous to bring an action for what is complained of here. 
Young Mr. Carroll does not appear to have exactly the same idea 
upon the subject of current literature as Sir William entertains. Sir 
William stated in answer to him (counsel) that he never read ‘Figaro,’ 
‘Punch,’ the ‘Graphic,’ nor, indeed, any illustrated paper whatever. 
Mr. J. S. Carroll, however, did not regard these matters quite in that 
way, but nevertheless does not admire that sort of thing. This action 
arises from an ignorant and foolish antipathy to art, and an inveterate 
and unwise animosity to the artist. That animosity would be per- 
fectly inexcusable and unexplainable but for the profound and extraor- 
dinary ignorance of literature and art of this description, which, in 
this case, has been evinced by Sir William, and which he seems, in 
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fact, to glory in. No man who had the remotest acquaintance with 
the ancient satirists or poets would be so mad as to feel hurt by any- 
thing of this kind, which appears in the current literature of the day, 
which is familiar to all and which adds to our instruction and enjoy- 
ment. If the plaintiff in this case were possessed of the slightest 
good sense or feeling he would say, ‘Nothing has happened which has 
not happened to my betters.’ Lord Brougham was not indeed a Lord 
Mayor, he was not knighted by the Queen, but still he was a member 
of the House of Peers. He was content although caricatured. The 
Duke of Wellington was not displeased when dressed up as Mr. Wid- 
dicomb, and the great Lord Brougham was presented in the costume 
of a clown with the legend beneath ‘Here I am ready, for-to-go-for-to- 
fetch-for-to-carry, etc.. No wise man would think of being incensed 
at productions of this kind. None but fools rush forward to put the 
cap on their head. The plaintiff here is like a little child in the street 
who, when called by some name or vexed by some trifling annoyance, 
runs crying away, and he comes into court to a sensible jury asking 
for £500 to vindicate himself. This action, as well as the last one, is 
in reality one by Sir William, who would, I venture to say, pay for 
the whole of it. The entire business arises from an ignorant antip- 
athy to art, and to the spirit of art, and a violent and virulent animos- 
ity to Mr. Michael Angelo Hayes. That fact is made conspicuous by 
the double action, and by the bitter acrimonious tone of those whom 
the plaintiff instructs. It was demonstrated by the introduction into 
this case of collateral matter which had nothing to do with it.” 

Mr. Macdonough here interrupted him and said he had no right 
to presume matters. 

Dr. W. said: “I will please Mr. Macdonough by withdrawing the 
remark. ‘The fact really is I am learning Nist Prius practice from my 
friend, Mr. Macdonough, and if I inadvertently imitated him in any 
erroneous respect I must apologize to his lordship. (Laughter). The 
plaintiff here has been presented in this cartoon precisely as he is. 
He is the city marshal, and the picture represents him in the costume 
peculiar to the office of city marshal. He is a householder of the city 
of Dublin, and he is depicted in the cartoon standing at the door of 
his own house. His name is John, and he is represented as ‘Johnny.’ 
How that can be regarded as a libel | am at a loss to conceive. It is 
no libel to represent a man in the dress of his office which he holds. 
As to being put forward as a licensed victualler, I really cannot imag- 
ine what there is objectionable to that—indeed I am somewhat 
tempted to wish to be one of that body instead of a member of the 
Bar. Mr. Kearns, the very respectable witness who was examined, 
stated he was walking along the quay with the plaintiff, when a little 
boy exclaimed, ‘Oh, Johnny, I hardly knew you,’ and it was for this 
sort of thing that damages were sought, and the plaintiff would have 
it that the whole of the business was instigated by malice, the devil, 
and Michael Angelo Hayes. (A laugh). When asked the question 
Mr. Kearns said he could not put any meaning on the ‘imitation 
article.’ Neither can I find a meaning for it. Did any one ever find 
any one that could do so? The witness was asked and said he never 
found a person who gave it a meaning. We are told beyond the water 
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that the time has come when the Irish law courts have nothing to do, 
when his Lordship’s office has become a sinecure, and when the rude 
hand of legislation must be laid on the sacred number of the twelve 
judges. By no means were such actions as these to be encouraged. 
Why, if the jury are to find a verdict here, there is no man in the the- 
atre shouted at by some one in the top gallery, ‘Who stole the don- 
key?’ or ‘The man with the white hat,’ who would not have as good 
an action for a gross and defamatory libel actuated by malice, and 
tempted by the devil, as the Carrolls have been, because a small boy 
on Ormond quay shouted after one of them, ‘Oh, Johnny! I hardly knew 
you.’ (Laughter). The elder plaintiff has a son whose name is John— 
(laughter)—as you have been reminded, and is there anything so very 
bad in applying the diminutive and pet form ‘Johnny’ to a tough little 
gentleman whose name is John? (Laughter). If you, gentlemen of 
the jury, give damages for that, not only will every man that is 
shouted after by a butcher’s boy, because he wears a white hat or a 
red tie, have an action, but they will have Mr. Morrogh coming up 
because he has been represented as a buck jumping a five-bar gate. 
Dr. Butcher will issue a writ, because some one puts under his picture, 
‘The butcher must have his pound.’ Why, Aaron Dowse was car- 
tooned in ‘Vanity Fair,’ very much to the delight of his friends. Lord 
Spencer was mounted on extraordinary legs, Lord Howth upon a 
cockhorse, and the Lord Chief Justice himself has not escaped un- 
touched—(laughter)—while the Lord Chief Justice of Appeal has been 
rather severely, but humorously handled. Well, it lays with you 
dozen men whom I have the honor to address to say whether a natural 
product and outcome of the age is to be laughed at, or whether all 
those to whom I have alluded are to get verdicts and flood the Queen’s 
Bench with actions, give every speculative attorney plenty to do, fill 
the pockets of lawyers, make the thing a Pactolus to them, and take 
away the reproach that came from beyond the water that the Irish 
courts had nothing to do.” 

That which follows is hardly proper for print, although not out of 
place in the court room, under the necessities of the case and testi- 
mony; and there the true Irish wit came out in no stinted measure. 
If, as a result, the public of Dublin did not afterwards call Mr. J. 
Simon Carroll “Kallipigos Carroll,” it was because they were too dull 
to see a joke. 

The charge of the Chief Justice was of ordinary length only, and 
very fair. The jury retired, but in half an hour returned and asked, 
“If they considered the publication calculated to bring the plaintiff 
into ridicule, should they find it to be a libel?” His Lordship said they 
should. The jury, after a short deliberation, said they could not 
agree. They were again returned and speedily found a verdict for the 
plaintiff of one farthing, one-half cent American currency. And thus 
ended one of the many curious trials of the Dublin courts— A. VD. 


Honeyman. 





A contract made on Sunday, the formalities of completing which 
are not finished until another day, is held, in Jacobson v. Bentzler 
(Wis.) 4 L. R. A. (N. S.) 1151, to be illegal. 
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MILITABY TACTICS OF TRIAL BY JURY. 


Norg spy Epitor:—The following address was delivered at the meeting of the New Jersey 
State Bar Association at Atlantic City on June 14, by Mr. Samuel Kalisch, of the Essex County Bar. } 

Before entering into a discussion of the topic assigned me, I feel 
it my duty to appeal to you that whatever revelation | may make in 
the course of my remarks as a result of untiring research into such a 
prolific subject as trial by jury shall be kept a precious secret among 
you. As secrets leak out and become public property, because those 
in whom they are reposed have no further interest in preserving them, 
or are disclosed out of revenge or other improper motive, excepting 
thereout those that come to light through moral suasion and deathbed 
repentance, nevertheless I have no fear of any such catastrophe hap- 
pening in the present instance, since I may safely believe and im- 
plicitly trust that each and every one of us is too loyal to himself than 
to permit that the lustre of the knighthood and chivalry of the legal 
profession shall lose a single ray of its effulgent splendor. 

You will also pardon me, I am sure, for any breach of time-hon- 
ored custom committed by me in adhering to the topic assigned me. 
I am willing that the awful penalty logically following such an offense 
shall be inflicted upon me, by never giving me the opportunity to make 
an after-dinner speech again. 

I do not know whether the members of the Bar are generally 
aware of the fact that the legal fraternity is the greatest and most for- 
midable military organization in the world. The victories achieved 
by it for the benefit and advancement of civilization and the benefits 
conferred by it upon mankind are as countless as are the stars in 
heaven. 

The world-renowned battlefields, Marathon, Salamis, Phillipi, 
Waterloo, pale into insignificance when compared with that blossom- 
ing and flourishing field of Peace, boundless in extent, ploughed, fur- 
rowed and sowed by the Bible, the Laws of Justinian, Magna Charta, 
Bill of Rights, Declaration of Independence, the Constitution of the 
United States of America, the Code of Napoleon and the Emancipation 
Proclamation. 

The great and illustrious generals, with the exception of one, by 
whom all these great tasks were performed, were civilians. And I 
may boldly assert, without fear of contradiction, that Napoleon was a 
greater lawyer than a general, and that he will be better remembered 
and honored in centuries to come by a peaceful and peace-loving pos- 
terity, more on account of his great code of laws than for his bloody 
and brilliant victories. 

Why is it, that the forensic eloquence of Demosthenes and Cicero 
after the lapse of many centuries still lives to-day in undiminished 
splendor and sublimity? Why is it, Erskine and Curran, Webster and 
Rufus Choate are names to conjure by? Look into their orations and 
speeches for an answer. In them, you find every characteristic be- 
longing to a successful general commanding and leading his army. 
You find the orderly array of facts, the disciplined terms of expres- 
sion, the solid entrenchments and breastworks of reason and common 
sense, the impetuous assault against prejudices, the grape and canister 
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of argument, the stragetic movement of thought for position and effect, 
and finally the cheerfulness and willingness to die for principle. Our 
martyred Lincoln, that great student of human nature, during our 
great Civil War made the agreeable discovery that some of the law- 
yers who were holding commissions in the army as generals, and who 
had had no previous military training to speak of, manifested more 
skill, strategy and efficiency than many of those who had graduated 
from the West Point Military Academy. And whether Lincoln was 
conscious of it or not, his advice to General Meade, after that terrific 
and bloody battle of Gettysburg, to pursue General Lee and his beaten 
and disheartened retreating army, and not to let him pass over the 
Rapidan, which had become swollen by rains and thus favored the de- 
struction of Lee and his army, was Napoleonic in conception, and if 
it had been carried out by General Meade, according to the consensus 
of opinion of the ablest military authorities, would have ended the 
Civil War two years earlier than it did. It is, therefore, not to be 
wondered at that Lincoln was a most succesful jury lawyer. You 
may be pondering what has all this got to do with “Military Tactics 
of Trial by Jury.” Have patience only a little while longer, for I am 
graduallly leading up to it. I shall soon step down from generalities 
to a closer and more concise inspection of the subject at hand. Only 
a little more of ancient history, and if I do remind you of the well- 
thumbed history or the dingy study room take it for granted that it is 
not in the spirit of retaliation for the task put upon me, but it is 
wholly due to the thought, how much happier | was then than I am 
feeling now, which is responsible for it. 

From Moses, the great law giver, down to the present time, if 
history and tradition speak truly, it will be found that it was the genius 
of the law and the lawyer which directed all the great conflicts of the 
world, be they bloody struggles and conflicts upon the field of battle 
or the bloodless victories of peace. Hobbes said that war was the 
state of nature; Machiavelli, that the ruler of a state should consider 
peace only as a breathing time which gives him leisure to contrive, 
and furnishes ability to execute military plans; Edmund Burke wrote 
a long defense, entitled “A Vindication of Natural Society.” Whether 
he succeeded in refuting Hobbes’ theories and those of other philos- 
ophers does not concern us. This we all know—that the right of the 
free enjoyment of life, liberty and property guaranteed by political 
society is subject to be attacked or injured, deliberately or negligently, 
through every malice or cupidity, or through honest mistake or heed- 
lessness. 

Thus in the dawn of the earliest civilization a martial spirit per- 
vaded the nations so as to be able to protect, to preserve these rights 
by the prowess of superior force. There always has been and will 
be law-observers and law-breakers. 

To settle the disputes and the rights of conflicting parties trial by 
jury came into vogue at a very early period. Jury trials were known 
to the Greeks and the Romans, to the Norsemen, Danes and Anglo- 
Saxon. It is of very little concern to my present purposes what the 
origin of jury trial in England really was. The stamp of approval 
has been set upon it by all civilized nations where life, liberty and 
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property are regarded. Only tyrants and guilty consciences fear and 
despise it. The inventive genius of man has been unable through cen- 
turies of experience to devise anything better or more efficient than 
the trial by jury of questions of fact. 

So strong was the martial spirit which pervaded England that one 
of the modes of trial which for many centuries, together with other 
methods of trial then prevailing, was the trial by battle. It is probable 
that this method of trial preceded the trial by jury, and we find that 
it was not yet abolished in England in the first half of the last century. 
Later on we will see how our proceedings leading up to a trial by jury 
are fashioned upon knight errantry and militarism. In a trial by bat- 
tle, first came the summons, then a view of the land about which the 
dispute arose was demanded. The tenant of the land was allowed 
three excuses, or essoins, as they were called, of which he generally 
took full advantage. After the three excuses both parties appeared 
in court. Then came the demand or declaration, as we call it at the 
present day, setting out “I demand of A. B. one hide of land in such a 
vill as my right of inheritance,” etc., “and this I am ready to prove 
by my freeman John,” and it was usual to name several persons, in 
the event anything should happen to John. Although he named sev- 
eral, one only could wage battle, and he was the one who saw and 
heard what was said. 

The tenant could, after the demand made and before the statute, 
defend by duel, which he could do in person or by champion. The 
demandant could not be his own champion while the tenant could. 
Thus it was in those barbarous times to the physically stronger and 
more skillful, the victory fell. How different are matters in these 
civilized times. To-day the duel is between the purses of combatants, 
and he who has the longest purse is generally the victor. Now, none 
of the military spirit which pervaded these proceedings has been 
abated one jot, in our common law procedure. John Doe still puts in 
his place Richard Roe, etc., and A. B. comes by his attorney and com- 
plains, etc., while C. D. comes by his attorney and defends the wrong 
and injury, etc., and in times of difficulty and danger we call upon the 
reserves, such as John Noakes, Richard Styles and others for aid. 

We commence our actions at law by summons in the peaceful 
serenity of our offices, whereas the grim and armored knights of a pic- 
turesque and barbarous age issued forth from the lists of combatants 
to do battle for their cause, by the summons of the herald. 

The summons of the herald was followed by an act of defiance on 
the part of the warlike knight by flinging down to the ground his 
gauntlet—a declaration of war unto death. His opponent, also cast 
in bronze and steel, and full of mettle for the fray, would pick up the 
gauntlet, thereby joining issue with his adversary, the entire pleadings 
being ore tenus. 

But we have converted these warlike proceedings into peaceful 
methods that shine out conspicuously by contrast. Although we have 
preserved the forms we have substituted a softer and gentler method 
to attain the settlement of disputes than the use of force and arms and 
trial by physical endurance. 

We follow the summons with a declaration, setting forth the com- 
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plaints and grievances, and in which the client puts forth the lawyers 
as his champion. The defendant accepts the challenge by a plea of 
general issue and puts forward his lawyer as his champion. Some- 
times, it is true, the defendant selects a champion who is skilled in his 
art, and who adroitly avoids joining issue, refusing open combat, and 
who resorts to skirmishing, sharp-shooting and other depredatory 
tactics to tire out his adversary, both in spirit and in pocket, by the 
skillful use of that formidable ordnance of legal warfare—called spe- 
cial pleading. 

Our mediaeval knights after their pleas ore tenus, rushed at each 
other with lance and spear, until one or the other gave way, through 
exhaustion, wounds or death. Victory crowned him who had the 
most endurance and skill. Am I drawing upon a too fertile imagina- 
tion, if I take the liberty to assert that it was those lessons of the 
knights of old which taught the lawyer in the infancy of the common 
law, the great value of skill and endurance in legal warfare, in order 
to achieve a victorious result. Hence, arose that great science, known 
in the law as special pleading, which in the hands of the ignorant prac- 
titioner frequently led him to ignominious defeat, but in the hands of 
the discreet and learned, as testified to by the common law reports, 
achieved the most brilliant legal successes. The trial by battle fell 
into disuse and the trial by jury became the accepted mode of dispos- 
ing of questions of fact. The military spirit, however, was transfused 
from the knight into the lawyer. The grass-grown heath gave place 
to the court room—the lance to the pen. In the peaceful atmosphere 
of the court room the legal battles were fought before the judge, as 
the umpire, and the jury as the arbitrators of the facts. Upon the 
judges rested the duty to explain to the jury the code of law as appli- 
cable to the facts. This is our present method of trial by jury. And 
it behooves us all to defend to the extent of our ability and strength 
against the slightest attempt, on the part of any judge, to encroach 
upon the province of a jury. 

I have endeavored to state some of the military tactics leading up 
to the actual trial by jury. I shall now briefly deal with the military 
tactics of the trial, or of the battle between litigants. The main diffi- 
culty which confronted me at the outset was to find anything 
known to the military code which would apply to the jury. 
Blackstone, however, says that the jury is the bulwark of 
liberty, and, taking advantage of the precedent set by the judiciary, 
that there is a common law dictionary which is invisible to lawyers 
and only visible to the judicial eye whenever it becomes necessary to 
disagree with the great lexicographers, Johnson, Worcester, Webster 
and others, as to the meaning of words and phrases, and as I am de- 
ciding this question, I hold that by bulwark of liberty Blackstone 
meant fort of liberty, in the military sense; and consequently a jury 
is a fort built of that much-abused material called liberty. 

The military position of the judge is that of umpire. He is there 
to see that warfare between the litigants and the champion is carried 
on according to the rules of law. The lawyers of the respective liti- 
gants are the generals arrayed against each other, and the jury, as we 
have seen, is the fort upon the capture of which each side is intent. 
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Occasionally the judge assumes the character of a masked battery, and 
while the champion of the plaintiff is marching with his witnesses in 
splendid order and discipline and it is apparent that the fort is only 
waiting for an opportunity to surrender, a well-directed shot from the 
masked battery sends a ball called a non-suit into your vitals and you 
fall by the roadside, helpless and beaten, just as victory was in your 
grasp. Some judges delighted in this entertainment to such an extent 
that it became necessary to spike their guns with the hammers of vehe- 
ment protest. 

This “fort of liberty” is composed of twelve pillars of strength, 
each being, in contemplation of law, a disinterested juror. It is upon 
the citadel of reason of each of those twelve men that an assault is to 
be made. To do it successfully requires skill and tact. Some lawyers 
take the fort by storm, but it generally involves heavy losses as a 
result ; some use strategy, and there are instances on record where the 
fort has yielded, from treachery within. It may be that I have not 
succeeded in finding the proper terms for the persons and places of this 
mimic warfare between litigants, and therefore leave it open to you to 
supply any deficiency therein. 

But I have omitted the soldiers who take the most active part in 
the struggle. I allude to the witnesses. They may be divided into 
many classes—voluntary, involuntary, interested, disinterested, 
chronic, drilled, etc. How easy it is to detect when witnesses have 
been drilled. The drilled witness may be more accomplished, but the 
raw recruit is by far the more truthful and impressive. 

I have heard it asserted in the court room over and over again, 
that a good lawyer will drill his witnesses and I have often observed 
that practice pursued in the very face of the enemy and often within 
earshot of the fort—the jury. I subscribe neither to the statement 
nor the practice. How frequently it occurs that a lawyer in the 
course of a trial is obliged to change his base of attack or defense, 
without any warning, and how often is he driven to hide himself 
behind the technicalities of the law, which are the breastworks of the 
law. How frequently it occurs that the cannon of an injudicious or 
impetuous cross-examination get stuck and rendered useless, in the 
unstable field of investigation, as did those of the brave Marshal Ney, 
in the morass, in the heat of the engagement, on the battlefield of 
Waterloo. How frequently it happens that defeat is due to underes- 
timating the strength and resources of an adversary. Many legal bat- 
tles are lost by lawyers losing their heads and displaying temper in 
the heat of the fray. Many are won through calmness, coolheaded- 
ness and singleness of purpose. 

Sometimes the strength between the adversaries is so equally 
divided that each is anxious to hold up the flag of truce and ask for 
an imparlance, which is usually followed by a treaty of peace, called 
in law a settlement. Who is there that has not witnessed the lawyer 
come into court followed by a large number of alleged witnesses, 
simply for the purpose of striking awe into the heart of his adversary, 
with the numbers and strength of his army? Who is there that is not 
familiar with the usual motion made on behalf of the defendant to 
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postpone a cause upon the ground of the absence of material wit- 
nesses? 

This is usually a feint movement on the part of your adversary to 
lead you into ambush, to lull your vigilance and to lead you to under- 
estimate his strength, by believing him to be defenseless. Then the 
denial of the motion has the effect of leaving an impression upon the 
minds of the jury that the defendant has not been accorded fair play. 

And have you never noticed when the jurors are being called to the 
box, with what emphasis an objectionable juror is challenged, so as to 
impress the novices upon the jury who have been accepted how highly 
favored they have been, by being permitted to sit? But the time 
allotted to me will not permit of an enumeration of all the tactics 
which are used both in attack and defense to disarm your adversary 
and win your victories. It becomes necessary, at times, to bring upon 
the scene of conflict sick, aged and infirm people, attractive women, 
helpless cripples, precocious children, and they are always the means 
of spiking the cannon of cross-examination, just as on the battlefield 
the wagons containing the sick and wounded are respected by the 
enemy and exempt from being fired upon. As all these legal battles 
are conducted under the eye of an umpire, who is there to see fair play, 
according to the law of the land, it becomes a matter of the highest 
and gravest importance to the community that after a jury has decided 
the facts its verdicts should not be disturbed upon light or trivial 
grounds. 

The Constitution provides that the right of trial by jury shall 
remain inviolate. This means more than the right of a person to a 
trial by twelve men, but that the result of such a trial shall not be dis- 
turbed. And I believe that you will not find a single instance in the 
courts of England where a judge or judges ever attempted to set aside 
a verdict unless the judge who sat in the trial and saw and heard the 
parties and the witnesses was one of the number. If verdicts may be 
set aside upon the ground of capricious criticism, the constitutional 
provision will soon be set at naught. 

If, therefore, this time-honored institution is to be preserved in- 
tact, if we are to maintain this bulwark of liberty as a defense against 
tyranny and oppression, if equal justice is to be meted out to all, if the 
law is no respecter of persons, either natural or artificial, then it is our 
sworn duty to jealously guard the people’s rights by demanding that 
the sanction placed upon the verdict of a jury at common law shall be 
maintained in its purity and spirit, and that every interference with the 
verdict of a jury must be justified upon legal and substantial grounds. 


The truth of articles published during a trial, tending to prejudice 
the public and members of the jury, and thereby influence the result, 
is held, in Hughes v. Territory (Ariz.) 6 L.R.A.(N.S.) 572, to be 
no defense to a proceeding for contempt. 


The right to a mandamus to compel the governor to perform 
a merely ministerial duty is sustained in State ex rel. Irvine v. 


Brooks (Wyo.) 6 L.R.A.(N.S.) 750. 
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PRESENTMENT BY UNION COUNTY GRAND JURY. 


Note BY EDITOR.—A presentment of unusual matter, relating to the difficulties of securing 
ountiinens in Union County, wus made by the Union Co. Grand Jury on June 2ist last. It has re- 
ceived much criti ism from those whom the presentment takes tv task, but also has met the ap roval 
of many citizens of the county. It is given in full below, together with the ruling of Mr. Justice 
Swayze upon the subject of the sale of liquor by social clubs on election day and Sundays, and also by 
such clubs and voluntary associations which do not hold a license for selling liquor]. 


As directed by Judge Swayze in his charge to the grand jury, 
May 7%, 1907, the grand jury have investigated the question of viola- 
tion of the Excise law in this county. 

We find there are 349 places and parties licensed to sell liquor in 
the county, including saloons, inns and taverns and hotels and whole- 
sale houses. Of this number there are in Elizabeth 239, in Plainfield 
12, in Rahway 28, in Summit 10, in Westfield 6, and in the county 
granted by the court 54—349. 

We have investigated 152 complaints and violations of the Sun- 
day law and of the law passed in 1906 in regard to the screens, shades, 
etc., being removed during the prohibitory hours. In all cases where 
the evidence produced was sufficient in the opinion of this grand in- 
quest, we have returned indictments as directed by the court. 

We feel and know, however, that there are a great many other 
parties who are wilfully selling in violation of the various laws in the 
case, but for certain reasons it has been impossible to procure the 
necessary evidence upon which to base an indictment. We, therefore, 
suggest that all such cases, as referred to in this paragraph, be turned 
over to the Prosecutor of the Pleas for Union county and that he serve 
a notice, directing that the mayor or other chief executive or chief of 
police, or other head officer of police, shall take immediate 
steps to bring these offenders to justice, as provided by 
Chapter 175, P. L., 1901, entitled “A Supplement to an act 
entitled ‘An act for the Punishment of Crimes,” (Revision of 1898), 
approved June 14, 1898, which provided, “Whenever the mayor or 
other chief executive or the chief of police or other head officer of 
police, of any city or other municipality of this state shall be notified 
by a personal delivery to him of a written communication, sie 
signed by the Prosecutor of the Pleas, or any county in which such 
municipality is situate, that it is alleged, and that there is reason to 
believe it to be true that there exists in one or more places in such 
municipality, designated in such communication, open, continued or 
notorious violation of any one or more sections of the act, - Ss 
by any person or persons occupying or carrying on business in such 
place or places, whether such person be known or unknown, it shall be 
the duty of such mayor or other chief executive or the chief of police 
or other head police officer, so notified, to take immediate, proper and 
efficient measures by complaint and arrest or by raid and arrest or 
otherwise, to prevent the further continuance of such illegal practices, 
and to bring any person or persons so alleged to be offending as afore- 
said to justice, and any such official so notified as aforesaid who shall 
neglect or refuse for a period of ten days after such notice shall be 
delivered to him as aforesaid, to perform said duty, shall be guilty of 
a misdemeanor. * * *” : : 

Also acting under this same statute that a like notice be served 
on the sheriff of this county, as chief of the constabulary force of the 
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county, by the judge of the Court of Oyer and Terminer or Quarter 
Sessions, directing the attention of the sheriff to'various places where 
the judge may be informed the law is violated, in townships and bor- 
oughs and where the licenses are granted by the court. 

The enforcement of all laws in relation to excise matters depends 
entirely upon the stand taken by the proper authorities. If every one 
vested with the proper authority does his duty, there will be abso- 
lutely no trouble in enforcing these laws to the letter. One great 
trouble lies with the licensing powers, all board of excise, board of 
trustees, common council and other parties having the licensing pow- 
ers, including the judge of the court, should take more care and take 
steps to have a full investigation made before granting a license, and 
to absolutely refuse to grant a license or renew a license where the 
parties applying for same have been convicted of any violation of any 
provision of the excise laws or crimes act, and also refuse all licenses 
where the parties at all times have not strictly obeyed the laws in 
every particular, whether such parties have ever been before the court 
or not. In nearly every municipality and in all parts of the county 
the number of places granted license to sell liquor is greatly in excess 
of the needs of the community and a detriment to the peace and good 
morals of our county. This matter is in the power of the licensing 
power to correct, failing to do so, we recommend that the legislature 
be petitioned to enact a law limiting the number of places to be 
licensed to sell intoxicating liquors to one for every one thousand popu- 
lation, and that the minimum license fee be raised to at least one thou- 
sand dollars. In the opinion of this grand inquest a limited number of 
saloons and a high license fee will do more than anything else to cor- 
rect the evils and regulate the selling of intoxicating liquors. 

We find in the city of Elizabeth an unusual state of affairs. The 
city is evidently governed in the interest of the brewery, saloon and 
liquor interests. The president of the common council is the presi- 
dent of a brewery. Several members of the common council are con- 
nected with the brewery interest. The common council has appointed 
an excise board, every member of which is pledged to the liquor inter- 
est. We are informed that one member secures all the insurance of 
the liquor saloons; all the cigars sold in the liquor saloons must be 
bought from another member, and all the painting and repairing must 
be done by another member. 

Even the members of the police force and the members of the fire 
department are appointed for political reasons and are under obligation 
to this same appointing power. 

In other words, as stated above, the city is absolutely in the hands 
of the brewery and saloon interests. 

The chief of police was notified through the mayor (who is said to 
have been advised by the city attorney) only to look after the removal 
of the screens in saloons and leave them alone in places holding inn 
and tavern licenses. Since then the city attorney has given a written 
opinion in accordance with your honor’s charge to the grand jury of 
May 7. 

~The brewers take out and pay for the licenses in names convenient 
to themselves and through the excise board transfer them from one 








240 THE NEW JERSEY LAW JOURNAL. 


party to another as they see fit, and in many cases practically rent the 
licenses out at from five to ten dollars a week; rent the buildings or 
saloons; furnish the saloons; insure the fixtures; dictate the parties 
from whom the saloon keeper shall buy cigars; name the party who 
shall have the insurance; the party who shall fit up, furnish or decor- 
ate the saloon; charge all to the saloon keeper and collect from said 
saloon keeper a certain amount per week. 

All of the above shows a very close relation existing between the 
saloon keeper and the brewery, and the brewery and the excise board, 
or members of the excise board. 

However, no information has been received or evidence produced 
so far before the grand jury that would warrant any criminal pro- 
ceedings. The matter, however, is still receiving close attention from 
both the grand jury and the prosecutor of the county, and if any infor- 
mation is brought to them or if they are able to procure any evidence 
or information that would lead them to think that there was anything 
of a criminal nature in the above transactions referred to, they stand 
ready to investigate the matter to the fullest extent. 

Any investigation, however, made by the grand jury would be 
absolutely fruitless, as far as results are concerned, unless some very 
positive and immediate action is taken by the sheriff to revise the 
present jury list and adopt a method by which petit jurors will be 
drawn in the interest of right and justice and not selected by the so- 
called politicians to further their own ends or pay political debts. 
The manner in which the petit jurors are drawn at present cannot 
bring about the proper results. Under the present system of selecting 
jurors, it is customary to call upon some one of political influence in 
the various municipalities and request that man to select a number of 
names and send them to the sheriff. The result being, that while a 
few fair-minded, conscientious men, who have the courage of their 
conviction and cannot be intimidated or influenced from outside 
sources, are selected, the majority of the panel are either professional 
jurors, put on in order that they may earn their two dollars a day and 
are under obligation to the party who secured the appointment for 
them. There are also names of men given to the sheriff, which men the 
parties sending in the names well known always protect the interests 
of their friends and who have no respect whatever for their oath or 
obligation, being willing to violate their oath, bring in a verdict abso- 
lutely and directly against the evidence submitted, provided they feel 
that in so doing they are protecting the interests of the parties, or 
friends of the parties, who placed them in this position. While others, 
being rather weak-minded, are easily intimidated and influenced from 
outside sources. 

If the court expects to accomplish results and have the excise law 
respected and to convict those who wilfully violate these laws, all this 
system must be changed. ‘The jury list must be made up of fair- 
minded, courageous, honest citizens from throughout the county, men 
who will decide a case whether against friend or foe in accordance 
with the facts and evidence submitted, but under no circumstances 
violate their oath. The panel should be drawn by lot from this list. If 
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the law would allow it, this panel should be sufficiently large so that 
no one man would be obliged to serve the full term. 

Another matter, which has been brought to the attention of the 
grand jury, is in regard to the rights of licensed and unlicensed clubs. 
This question has been submitted by resolution to your Honor and 
will receive such attention as may be directed by your charge in the 
matter and reported on later. 

With the exception of the matters above referred to, the grand 
jury has about completed its labors, in so far as they have examined 
and acted upon all complaints, which have been brought to their 
attention. The court, however, after considering the matters hereby 
submitted, may have some further communication to make to the 
grand jury. If so, and if your Honor will indicate a day, we will 
adjourn to such day and hour as your Honor may indicate, if not, we 
expect to be able to make a final report to the court within a very few 
days. 

At the time of making this final report, if the court approves, we 
will adjourn to a day, to be set, to receive reports in regard to the mat- 
ters we have called to the attention of the Prosecutor, as stated above, 
and, if the various parties have not at that time performed their full 
duty and it is so reported to the grand jury, and if, after due investi- 
gation, we find such to be the case, we will then take the necessary 
action called for by the statutes. 

This statement is submitted for the information of the court, and 
we await such instruction, if any, as the court may decide to give in 
the premises. 


Respectfully submitted, 


CHARLES J. FISK, 
Foreman Grand Jury. 


SWAYZE, J.: Let the presentment be duly filed in the Court of 
Oyer and Terminer. 

The court is obliged to the grand jury for the care with which they 
have examined these various matters. So far as concerns the court, 
your recommendations will be heeded. So far as concerns the prose- 
cutor and the sheriff, | have no doubt they will do their full duty. So 
far as concerns other recommendations, the remedy seems to lie with 
the people of the municipalities at the ballot box or with the legisla- 
ture. With those matters, of course, the court cannot and ought not 
to interfere. 

| have already received resolutions requesting instructions upon 
the matter of the sale of liquor by social clubs and the sale of liquor 
by means of the device of tickets, slips and checks. I am prepared 
now to inform you as to the law upon that subject, if vou desire the 
information. 

Your resolutions request information upon two questions : 

1. Whether social clubs which are permitted to sell liquor under 
the act of March 20, 1891, are authorized to sell on election day and 
Sundays. 
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2. Whether lodges, clubs and voluntary associations without 
license may furnish liquor to their members upon tickets or slips for 
which the members ultimately pay. 

To the first question I answer that social clubs cannot legally sell 
liquor on election day or Sunday. It may be advisable for me to state 
the legislation upon this subject. Section 68 of the act for the pun- 
ishment of crimes, passed in 1898, as you are aware, enacts that any 
person who shall sell any spirituous, vinous or malt or intoxicating 
liquors on any election day between 6 A. M. and 7 P. M. or at any 
hour upon the Sabbath, commonlly called Sunday, shall be guilty of a 
misdemeanor. The language is general; the words are “any person,” 
and manifestly the law, if it is to be a just law, must apply to all alike, 
whether natural persons or incorporated clubs. The only doubt 
which can arise is as to the meaning of the word “sell.” It was at one 
time argued in this state that the traffic in liquor by clubs in the ordin- 
ary way among their own members only could not be called a sale. 
At that time there was no statutory provision for the licensing of 
social! clubs, and in support of this argument it was urged that in the 
absence of a license, such traffic would be illegal if it were held to be 
a sale; and that the legislature would not have interdicted the traffic 
in social clubs without providing a system of licensing. But the 
Supreme court of this state held that such a traffic even when limited 
by social clubs to their own members was a sale, and illegal because 
unlicensed. The legislature at its next session passed the act of 1891. 
Your resolutions state that counsel have advised that clubs licensed 
under the act may sell on Sunday. That view of the law is erroneous. 
As far as I know, the only provisions that can lend any countenance 
to the idea are the provisions providing a penalty for certain offenses 
of which Sunday selling is not one. But it will be obvious to you that 
an act relating to social clubs cannot supersede the criminal law of the 
state. Our constitution requires that the object of an act shall be 
stated in its title and the title “an act relating to social clubs” cer- 
tainly does not fairly indicate an intent to alter the law relating to 
crimes. You will observe also that the crimes act of 1898 was passed 
seven years after the social clubs act of 1891, and although the act of 
1898 is but a re-enactment of the law which existed before 1891, the 
legislature would have expressly exempted social clubs when it re- 
enacted section 68 of the crimes act in 1898 if it had meant that they 
should be exempt. If, therefore, social clubs are shown to have sold 
liquors to any one even to their own members on election day or Sun- 
day, the person making the sale is liable to indictment, and if the club 
has authorized the sale it is also subject to indictment. 

What | have said probably indicates the answer to the second 
question you have asked. The law cannot be evaded by the device 
of tickets or slips. If in fact a member of a lodge, club or voluntary 
association in exchange for a ticket or slip becomes the owner of a por- 
tion of the stock of liquor of the lodge, club or association, either to 
drink himself or to give to a friend, it makes no difference that he does 
not then and there pay the price in money, but in a ticket or slip. In 
each case the transaction amounts to a sale; the property in the liquor 
passes to the members; he either pays for it in a token which is 
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accepted as the equivalent of money or buys it upon credit. Such is 
the effect of the decision of the Supreme court in the case of Newark v. 
Essex Club. If, therefore, a lodge, club or voluntary association hav- 
ing no license to sell liquor has furnished intoxicating liquor to its 
members to be paid for by tickets or checks or to be charged on slips 
to the member’s account, the person who has furnished the liquor is 
liable to indictment for misdemeanor. 

I think that answers the question, Mr. Foreman. 

Foreman Fisk: Your Honor, ignorance of the law, of course, is no 
excuse for a crime? 

Swayze J.: No, sir; every one is punishable. 

Foreman Fisk: There are clubs and associations in Union county 
who have no doubt been violating the law, some of them under a mis- 
understanding. I simply ask for information of the grand jury if the 
ends of justice would not be met by directing the Prosecutor to notify 
them that they are violating the law and must stop at once, accom- 
panied by a copy of your charge, and if they do not heed, then let the 
grand jury take action when they meet at a later time during the term. 

Swayze J.: I will not presume to dictate or suggest the action 
of the grand jury. I can only advise you as to the legal questions and 
must leave all other matters to you; in that way we each keep within 
our own province. I approve of the suggestion that you should 
adjourn to some future date, to be fixed by yourselves, and I will 
attend here any afternoon but Saturday on the arrival of the train from 
Trenton at five o’clock, or on any Saturday morning that may be 
agreeable to you, up to the 20th of July, say. I do not want to engage 
myself beyond that. Otherwise, I shall be at the service of the grand 
jury, and unless you desire, you will not be discharged for the term, 
and not until you make your wishes known in that respect. 


CIVIC DUTIES AND PRIVILEGES. 


(Notr By EprtTor:--At an important public meeting in Paterson, on June 11, ex-Governor John 
W. Griggs delivered a stirring address on * Duties and Privileges of Citizenship.” Such of his remarks 
as were not directed at some pending legislation on the water question are given below, because of 
their pertinency to the times. |} 

In a republican form of government there should be party policies 
and responsibility. There is ground for differences of opinion on the 
various questions that present themselves to the people at different 
times affecting the welfare of the city, county, state and nation, and it 
is well that there should be this difference of opinion. It was right 
in the old days that the people who believed in a strong centralized 
government such as Washington, Hamilton and others believed in, 
should band themselves together in a political party. Likewise it was 
well for men who believed with Jefferson, Calhoun and others, that the 
government should not grow too strong and the rights of states should 
be magnified rather than minimized, to band themselves together in a 
political party to give battle to the opponents of their ideas. It was 
also right for those who believed in a high protective tariff policy for 
the country, as did Webster, Clay and others, to band themselves 
together to appeal to the people by argument, persuasion and all legi- 
timate means, to adopt the principles that they espoused. Those who 
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believe the tariff is a tax or those who believe that paper money is the 
best currency for the people, should band themselves together to bring 
others to their way of thinking. That has been the way since the days 
of the second President. This system of party organization has ex- 
tended to the city, state, county and the smaller divisions, and affects 
every branch of the public business. If Garfield or some of the other 
worthies of twenty-five or thirty years ago, should come back they 
would wonder where they were, and be puzzled at the questions that 
are receiving the attention of the people and government. They would 
find the names of the great parties the same, but the questions before 
them and the people different. 

The strength of party depends more upon the calibre of the men 
that compose it than upon any political principle involved. New York 
City is a Democratic city because the people have got the Democratic 
label on them. In Philadelphia they are Republican, because the peo- 
ple have got the Republican label and name, not because they believe 
that any great national policy is involved in more local affairs. 

We are now feeling more and more the influence in communities 
of men who are not absolutely advocates of any political party—men 
who vote as they think best for the interest of their community. Now 
as to the city of Paterson, every man in the city, whether he be a tax- 
payer or not, should have a voice in its affairs. The great need in my 
mind in municipal affairs is administrative capacity. It is not change 
of government, it is not municipal ownership or any of the other spe- 
cifics that are urged, but administrative ability that is wanted in the 
men who are elected or appointed to fill positions of trust. Let two 
parties name a set of men for a local political office and in one hundred 
subjects that they will have to deal with, perhaps five will be political 
and ninety-five will be problems for them to settle by the exercise of 
administrative ability and ordinary business sagacity. 

The maintenance of streets, fire, police and other departments is 
not of a political nature. Let those affairs be committed to the hands 
of any party and they cease to be political. It then becomes a matter 
of business and administrative ability. 

It is a subject of little interest to the taxpayer which party governs 
the municipality so long as its affairs are conducted along the lines of 
economy and in the interest of the public. Take municipal ownership. 
If people get dissatisfied with the management of municipal affairs, 
some one rises up with a cure for the evils complained of, and one of 
these cures is municipal ownership. It makes me weary these days 
reading in the different periodicals of the numerous quack remedies 
for the cure of municipal ills. If things go a little wrong a lot of peo- 
ple rise up with quack specifics. Those who favor municipal owner- 
ship believe that they would get better service. They don’t stop to 
investigate. This is purely a matter of business judgment and busi- 
ness economy, and it is like the question whether it is better to own 
your horse or hire one; the thing to decide is which is cheaper, more 
satisfactory, or better suited to the individual. It is a matter entirely 
of business judgment. Some cities have found municipal ownership 
the best, while others have not. For myself I believe there is no great 
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moral or political question involved in the subject, nor any great 
underlying principle. 

In all subjects of this kind it is judgment and administrative abil- 
ity that is wanted. The idea of forming a party or a quasi party like Mr. 
Hearst’s municipal ownership party, what does it mean? What is 
wanted is honesty, integrity and ability. You can’t get these by legis- 
lative enactment. You must select men of good ability to represent 
you in the offices that they are to fill. There is no specific that can be 
enacted into a statute to make good, wise and honest officials. All 
these are matters of administrative ability, and men should he selected 
who have this quality to represent the people. 


ANDERSON v. MYERS. 


(N. J. Supreme Court, July 22, 1907.) 


[NoTe:—An information having been filed upon the presentation of an affidavit showing that the 
defendant could not be found in the state of New Jersey, and had no place of abode in said state, an 
order was made by Justice Swayze that service of the information and order to plead be made upon the 
defendant either personally without the state of New Jersey or mailed to him at his post office ad- 
dress. Application was then made to Justice Swayze to set aside said order allowing the information 
to be served out of the state of New Jersey or by mail.—EDIToR.} 


Information— Presentation of Affidavit. 
On information in the nature of a quo warranto, filed June 29, 1907. 
Mr. Alan H. Strong for the motion. 
Mr. Willard P. Voorhees, contra. 


SWAYZE, J.: In the case of Anderson v. Myers, I think that | 
ought not to vacate the order heretofore made. Section 6, which 
relates to the service of an information filed by a citizen who feels hiim- 
self entitled to an office, provides a method for service of the rule. 
Ordinarily, in a personal action, of course, this service must be made 
within the state, but a proceeding by quo warranto is not a personal 
action. 

As Justice Dixon said, in Attorney General v. Delaware & Bound 
Brook Railroad Company, 9 Vroom, 282: “The information is rather 
an inquisition, which the sovereignty, by its courts, institutes for the 
purpose of ascertaining whether its prerogative rights have been 
invaded, to the end that such invasion, if it appear, may be stayed and 
punished, and accordingly, at common law it was held that where an 
appearance was not procured, there might be proceedings to outlawry 
and the judgment that the office said to be usurped should be seized.” 

That being the case, I think there is no constitutional objection 
to the legislature providing for a method of notice to persons out of 
the jurisdiction, and the case is not within the class of cases dealt with 
in Pennoyer v. Neff, the object of the statute being merely to provide 
a simple method by which a notice can be given to a person interested. 
Such a statute has been liberally construed in Commonwealth v. 
Dillon, 61 Pa. State, 488. 

I see no reason, therefore, why I should not have made the order 
which I did make and the motion to set it aside as improvidently 
granted must therefore be denied. 
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McADAMS v. MUNDY—ROGERS v. MUNDY. 
(Middlesex Circuit Court, June 22, 1907.) 
Priority of Payment— Writ of Attachment—Levy. 
Mr. Willard P. Voorhees for DeWitt Rogers. 
Mr. George S. Silzer for William P. McAdams. 


SWAYZE, J.: This is a contest between two judgment creditors 
both of whom claim priority of payment out of the proceeds of land 
sold under execution. The Rogers writ was first delivered to the 
sheriff. Both writs were returnable on the third Tuesday of Septem- 
ber, 1906. The Rogers writ was delivered to the sheriff on August 
28 and the McAdams writ on August 29. The sheriff had not attached 
any levy upon the land to the writ of August 31, and on that day at 
the request of the attorney for McAdams a levy on the land subse- 
quently sold was attached to the McAdams execution, and subse- 
quently a similar levy was attached to the Rogers execution. The 
information was furnished to the sheriff by the attorney for McAdams. 
The contention on the part of McAdamis is that a levy takes effect 
from the time it is actually attached to the writ of execution. This in 
my judgment is an erroneous view. The statute contains no direction 
by which the time of attaching the levy is to be actually fixed. It does, 
however, provide for an endorsement upon the writs of the time when 
the sheriff receives the same and this is expressly said to be so for the 
purpose of ascertaining the priority and preference. Section 18 di- 
rects as to writs against personal property that that which was first 
delivered shall be first executed and satisfied; and section 19, as to 
writs against real estate, directs that a similar priority and preference 
shall be given to such writs. This being the duty of the sheriff, it is 
quite evident that in the contemplation of the statute the levies when 
actually made have relation back to the time of delivery of the writ 
to the sheriff; provided, of course, the levies are made as they were 
in this case, while the writs are still alive and before the return day. 
The same time of performance of the mechanical act of writing out a 
levy and attaching it to the writ is of no moment. This view is the 
same which was taken by Justice Depue in Bates v. Bachman, 2 N. J. 
L. J. 155. 

The result is that the money in the hands of the sheriff should be 
paid to DeWitt Rogers. 


NOVINGER v. NOVINGER. 


(N. J. Chancery Court, September 26, 1906.) 


{Note:—In pursuance of a rule of the Chancery court, whereby exceptions filed by the defendant 
to the complainant's billof complaint were referred to Judge Rellstab, as master. We give in full below 
the substance of his report —EpIToR ] 


Hushand and Wife—Separation— Maintenance. 
On exceptions to bill. 


Mr. Edwin R. Walker for complainant. 


Mr. Linton Satterthwaite for defendant. 


RELLSTAB, MASTER: The object of the bill is to compel the 
defendant (the husband of the complainant) to support and maintain 
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the complainant and their daughter according to an agreement entered 
into between said husband and wife; a copy of which agreement is 
annexed to said bill. This agreement recites that unhappy differences 
have arisen between the husband and wife, and that as a result they 
agreed to live separate and apart. Among other things, the agree- 
ment contains a stipulation that the husband shall, during the joint life 
of himself and wife, pay annually to the wife the sum of one thousand 
dollars in equal monthly payments in advance for the support of his 
wife and daughter. The bill, after stating the marriage and residence 
of the parties, the birth of the daughter, the business and income of 
the defendant, and the living together of the husband and wife in har- 
mony for a short time, sets forth with considerable detail that the de- 
fendant for a long time continuously treated the complainant unkindly 
and cruelly; that he was frequently intoxicated ; that he used foul and 
profane language toward her; that he struck and beat her; that he 
turned her out of his home, threatening her with severe bodily harm if 
she attempted to return; that he refused to support and maintain her, 
and that he consorted with a woman of ill fame, and that he had and 
kept up a meretricious relation with her. 

The bill further recites that in consequence of such misconduct 
the complainant consulted counsel; that negotiations were had with 
the husband resulting in her returning to live with him upon his 
promising to treat her kindly and to properly care for her in the future; 
that in less than a month thereafter the defendant absented himself 
from her and their home, and that upon his being asked for an explan- 
ation declared that he would never live with or support her again; 
that thereupon she again consulted counsel, and that her husband, 
after being notified of intended legal proceedings to make him sup- 
port and maintain her, entered into the agreement hereinbefore men- 
tioned. The bill further alleges that since the making of said agree- 
ment, at a time when she went to the office of the defendant for the 
purpose of obtaining some of her property, he punched and kicked her. 

The exceptions to the bill cover all of the hereinbefore recited 
charges of misconduct alleged to have been committed by the defend- 
ant before and after the making of said agreement. They are five in 
number, but from the conclusion I have reached a separate considera- 
tion of them will not be necessary. The exceptant insists that such 
allegations of misconduct are not material to the suit, and that they 
are impertinent and scandalous, and cannot aid the complainant in 
obtaining the relief sought. 

The complainant, after charging that the defendant has failed to 
carry out his said agreement to support her daughter, prays specially 
that the defendant be compelled to specifically perform the said agree- 
ment and to provide the support and maintenance for herself and 
daughter as stipulated in said agreement, and that he be compelled to 
give security for such maintenance and allowance. She also prays 
for allowance and counsel fee pendente lite, and concludes with the 
general prayer for further and other relief. 

“By the settle practice, exceptions will lie for impertinence in a 
bill, answer or other pleading and interrogatories or affidavits in any 
suit. All matters not material to the suit, or if material, which are 
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not in issue, or which, if both material and in issue, are set forth with 
great and unnecessary prolixity, constitute impertinence. A bill in 
Chancery like a declaration at law, should confine its statements to 
such facts as are proper to show that the complainant is entitled to 
relief and which, if proved, would entitle him * relief.” Camden & 
Amboy R. R. Co. v. Stewart, 19 N. J. Eq. (4 C. E. Gr.) 342; 8. C. 21 
N. J. Eq. (6 C. E. Gr.) : 184. 

“Facts not material to the decision are impertinent, and if re- 
proachful, they are scandalous; and, perhaps, the best test by which 
to ascertain whether the matter be impertinent is to try whether the 
subject of the allegation could be put in issue, and would be matter 
proper to be given in evidence between the parties.” Chancellor Kent 
in Woods v. Morrell, 1 Johns-Ch. 103, Et. seq. 

“All the definitions of impertinence seem to agree in this; that 
any matter alleged in a pleading to be entitled to stand against objec- 
tion must appear in some way to be of use in deciding the question in 
dispute in the cause, otherwise it is useless and should be expunged.” 
Leslie v. Leslie, 50 N. J. Eq. (5 Dick. Ch.) 155. These cases furnish 
the rule which must control the question raised by these exceptions. 
Will the matters excepted to aid the complainant in securing the relief 
that may be had under her bill? The complainant prays for a specific 
performance of the written agreement. If by this she intended to 
secure an enforcement of the stipulation to live apart, she must fail, 
as such agreements are not enforceable. Aspinwall v. Aspinwall, 49 
N. J. Eq. (4 Dick. Ch.) 302. Neither in the argument nor in the brief 
submitted by counsel for complainant is there any insistment that such 
a decree was sought. 

My interpretation which is in accord with the position taken by 
complainant’s counsel at the hearing is that such prayer for specific 
performance relates only to the stipulation for support and mainte- 
nance. The prayer so interpreted, the main purpose of the bill is to 
compel the defendant to pay the allowance agreed upon by him in 
said agreement for separation and maintenance. Keeping the main 
purpose of the bill in mind, it is certain that the matters excepted to 
are not necessary to achieve such purpose. Are such matters relevant 
on the material issue raised by the bill? Or in other words, can they 
be said to aid in securing the main or accessorial relief sought? In 
the absence of an agreement the misconduct charged would be ma- 
terial and relevant. Upon proof of such causes as justify a decree of 
separation, such decree with proper allowance as alimony would be 
made. 

But where the parties are living apart pursuant to an agreement 
and the promise for the support and maintenance of the wife is com- 
plied with, no intervention of the court is necessary. This becomes 
necessary only when such agreement is not fulfilled. In the case now 
before me the parties are living apart by mutual arrangement. The 
defendant stipulated to pay a certain allowance monthly, and his 
failure to comply with his agreement is the only real basis of com- 
plaint. If the maintenance provisions of the agreement are valid, and 
they are (see Aspinwall v. Aspinwall, supra), what necessity is there 
to inquire into the conduct of the parties prior to the making of such 
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agreement? The misconduct of the one or the other of the parties is 
usually the cause of the separation, but it is not the only cause. Hus- 
band and wife may agree to live apart without either being guilty of 
any marital misconduct. j 

If the excepted matters are to remain in the bill the defendant will 
have to either admit or deny them. The admission will not aid com- 
plainant in securing such relief; if he denies them an issue is raised on 
an immaterial point. For he having agreed to the living apart and to 
make his wife an allowance, his failure to pay as stipulated, and not 
his guilt or innocence of the alleged misconduct, is the subject of 
inquiry. An admission by the defendant of such misconduct will only 
unnecessarily humiliate him and serve no useful purpose in the cause; 
and to take up the time of the court in hearing the evidence pro and 
con on his denial of such misconduct would be only with a view of 
securing a determination of a fact which could in no way aid in the 
judicial settlement of the real issue between the parties. This, on the 
plainest principles governing equity pleading, is not to be permitted. 

Aspinwall v. Aspinwall, supra; Buttlar v. Buttlar (12 Dick. Ch.) 
5% N. J. Eq., 645; Mockbridge v. Mockbridge, 62 N. J. Eq. (17 Dick. 
Ch.) 570; and Vandegrift v. Vandegrift, 63 N. J. Eq. (18 Dick. Ch.) 
124, are cases in which agreements similar to the one in this suit were 
considered and enforced. I have examined the bills of complaint filed 
in all of these cases save that of Buttlar v. Buttlar (the papers of 
which were not on the Chancery files), and these all founded thei 
right to relief upon the failure of the defendant to perform his agree- 
ment; and not upon any misconduct of the defendant either prior to 
or contemporaneous with the making of such agreement other than his 
refusal to comply therewith. 

All the reliefi—main and accessorial—sought by the complainant 
may be received by her without the introduction in evidence of any of 
the matters excepted to. Such matters are not now in issue. As to 
the main relief, all the complainant has to do is to prove the agree- 
ment. The burden is then on the defendant to show why his agree- 
ment for support and maintenance should not be enforced. The only 
defense that may be interposed against such enforcement is matter 
arising since the agreement was entered into. No defense that in the 
nature of the case permits of an anticipation in the stating part of the 
bill can relate to any matter to which the excepted parts of the bill are 
relevant. As to the accessorial relief, viz.: the compelling the defend- 
ant to give security for the carrying out of the decree; the granting of 
this will depend upon conditions and circumstances in no way related 
to the matter excepted to. The issue tendered by such allegations of 
misconduct would not aid the court in determining whether the com- 
plainant in addition to the decree for maintenance should have its 
compulsory order for security. 

As to the third exception, the counsel for complainant insists 
that it is bad for a reason only applicable to such exception, viz.: 
because (in the language of the brief) “it attempts to strike out the 
beginning of the fifth paragraph on the third page of the bill and ends 
with the clause in the sixth line from the top of the fourth page ‘and 
wouldn’t work for anybody,’ leaving the balance of the paragraph to 
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start abruptly, ‘thereupon your oratrix again consulted counsel, &c.,’ 
the predicate, so to speak, having no subject, and the paragraph as 
left standing by the exception starting abruptly with an imperfect 
averment.” Citing Franklin v. Keeler, 4 Paige 382. 

The case cited does not sustain the position taken; on the con- 
trary, as I read it, it holds the very reverse. The syllabus holds: 
“Where exceptions for impertinence would mutilate the answer of the 
defendant unnecessarily, if allowed, by breaking up sentences or 
clauses which ought to stand or fall together, the exceptions should be 
disallowed. If the whole of a sentence or clause in an answer is 
impertinent, and depends upon the same principle, the complainant 
cannot except to a part of the sentence only, where the allowance of 
such exception will wholly change the meaning of what remains, or 
make it unintelligible.” In that very case an exception was properly 
allowed, although it divided a sentence in the middle. To this con- 
tention of complainant’s counsel it would seem to be sufficient to 
answer that if his insistment were sustained, then it would always be 
in the power of the draftsman of a pleading to prevent impertinent 
and scandalous matter from being struck out by merely weaving the 
objectionable matter into the construction of the sentence so that its 
elimination therefrom would leave the remainder of the sentence 
imperfect or incomplete. 

In my opinion all the exceptions are well taken and the matter 
excepted to should be expunged as impertinent and immaterial; but as 
the complainant is the wife of the defendant and her prayer for relief 
is founded upon his failure to perform his agreement to support her, 
such expunging should be without costs. 


RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice.) 

W ills—Probate—Evidence—Attesting Witnesses—Execution— 
Publication—Signature.—Where a perfect attestation clause is ap- 
pended to the will, it is prima facie evidence of due execution, but this 
may be overcome by the testimony of even the subscribing witnesses. 
Evidence that testatrix was in the room when the scrivener who had 
drawn the will requested the witnesses to come in and witness the 
execution of her will, but made no sign when he announced that she 
had made her will and wished them to witness it, and did not sign the 
paper in their presence, was insufficient to show publication by her. 
Where a testatrix did not sign her will in the presence of the attesting 
witnesses, and made no sign of assent when the scrivener said, appar- 
ently with reference to the paper, “This is her name,” there was no 
valid acknowledgment. (Manners v. Manners, N. J. Prerogative Ct., 
May 14, 1907. Opinion by Magie, Ordinary. Rep. in 66 Atl. Rep. 583). 


Municipal Corporations—Sewer Improvements—Assessments for 
Benefits —Assessments for benefits from the construction of sewers in 
cities must conform to the act of February 19, 1895 (P. L. 1895, p. 95). 
The total assessable cost of a sewer system was more than $100,000. 
The total assessment for benefits was$5 less, and was levied upon some 
of the abutting owners to the exclusion of others and to the exclusion 
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of owners within the sewerage area, but not along the line of the 
sewer. Held, that the assessment was invalid. (Simmons v. Mayor, 
&c., of City of Millville, N. | % Sup. Ct., June 10, 1907. Opinion by 
Swayze, J. Rep. in 66 Atl. Rep. 895). 


Negligence—Use of Automobile by Third Person—Liability of 
Owner—Master and Servant—Liability of Master—An owner of a 
vehicle is not liable for an injury caused by the negligent driving of a 
borrower, if it was not used at the time in the owner’s business. A 
master is ordinarily liable to answer in a civil suit for the tortious act 
of his servant, if the act be done in the course of his employment in his 
master’s service. Whether so done or not must depend upon the facts 
of each particular case. (Doran v. Thomsen, N. J. Sup. Ct., May 23, 
1907. Opinion by Trenchard, J. Rep. in 66 Atl. Rep. 896). 


Municipal Corporations—Public Works—Contractor’s Lien— 
Statutes—Cross-Bill.—P. L. 1892, p. 369, creating a lien on funds due 
public contractors for the benefit of laborers and materialmen, and 
providing for the enforcement of such lien, does not contemplate an 
action in the Chancery court by the original contractor against munic- 
ipality. P. L. 1892, p. 369, creates a lien on funds due municipal con- 
tractors for the benefit of laborers and materialmen, which sections 1 
and 5 declare shall extend to the full extent of the claim or demand 
and to the extent of the liability of the contractor for the claim pre- 
ferred. Held, that a proceeding to enforce such lien was a proceeding 
in rem limited to a determination of the lien claims against the con- 
tractors, and to the application of the funds due the contractors from 
the municipality to the extent necessary to pay such liens, or, if the 
fund is insufficient, then to distribute the same among the lienors pro 
rata. In a suit to enforce a lien on an amount due a municipal con- 
tractor, given by P. L. 1892, p. 369, the court has no jurisdiction to 
entertain a cross-bill by the contractor’s representatives for the pur- 
pose of an accounting between such representatives and the munici- 
pality. (U.S. Fidelity & Guar. Co. v. City of Newark, N. J. Chancery 
Ct., May 18, 1907. Rep. in 66 Atl. Rep. 904). 


Corporations—Sale of Corporate Property—Validity as Against 
Dissenting Stockholders.—An existing corporation agreed to sell its 
property to a new corporation organized by the officers of the exist- 
ing corporation, the president and vice-president being the under- 
writers for 25,000 shares of capital stock of the new corporation, being 
all of the stock except $1,000, subscribed for organization purposes. 
The agreement gave to the stockholders of the existing corporation 
the prior right to subscribe for the stock of the new corporation, and 
stipulated for a cash installment and for the payment of the balance 
in installments. To what extent stockholders of the existing company 
had subscribed to the new stock, or whether any stockholders other 
than the president and vice-president had so subscribed, did not ap- 
pear. Held, that a dissenting stockholder could question the validity 
of the sale, notwithstanding the offer to sell stock, since the condition 
of subscription for stock in the new corporation made the stockholder 
liable for additional payments, and required his participation in an- 
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other company. A sale by a corporation of its property may be ad- 
judged voidable as against it, at its suit or at the suit of a dissenting 
stockholder, by reason of constructive fraud, arising from the fact that 
the sale was made to its directors or to a buyer controlled by them in 
making the purchase, or that the sale was not at a fair price. Contracts 
with a corporation for the services of a director to be performed in the 
management of the ordinary business of a corporation, are valid, sub- 
ject to judicial review, so far as the amount of compensation is con- 
cerned, either on behalf of stockholders of a going corporation, or the 
creditors of an insolvent one. Advances of money to a corporation 
by a director thereof may be secured, and a sale of property to the 
director to pay the debt is valid, so far as the transfer is concerned, 
subject to review on the question of the fairness of the price. Where 
the proofs show that a dissenting stockholder, suing a corporation to 
restrain it from carrying out a contract for the sale of its property, 
may make out a case entitling him to avoid the sale on behalf of the 
corporation, he is entitled to such a preliminary injunction as will 
render a decree in favor of the corporation effective, if one should be 
finally made. (Mitchell v. United Box Board & Paper Co., N. J. 
Chancery, May 14, 1907. Opinion by Emery, V. C. Rep. in 66 Atl. 
Rep. 938). 


Judgment—By Confession—Debts for Which Judgment may be 
Confessed.—A judgment was entered upon a bond by virtue of the 
warrant of attorney upon an affidavit which stated that the considera- 
tion of the bond was the sum of $2,475.49, being the amount of money 
due from the obligor to the deponent on the account of money which 
came to the obligor’s hands as the executrix of the will of one Weaver 
and interest due on the same, and that the debt for which judgment 
is confessed is justly and honestly due and owing to deponent, and that 
the judgment is not confessed to answer any fraudulent purpose, etc. 
Held, that judgment was properly entered on this affidavit. The 
obligee of a bond given for a valid consideration may enter judgment 
by virtue of the warrant of attorney for any debt or demand that 
would sustain an action under the bond against the maker thereof, 
provided such demand at the time such judgment is confessed is justly 
and honestly due and owing in the sense that it is an unpaid indebt- 
edness, and not in the sense that a fixed day of payment has been 
reached and passed. The case of Strong v. Gaskill, 53 N. J. Law, 665, 
25 Atl. 19, affirmed on the opinion contained in 59 Atl. 339, followed. 
(Smith v. Weaver, N. J. Sup. Ct., June 10, 1907. Opinion by Garri- 
son, J. Rep. in 66 Atl. Rep. 941). 


MISCELLANY. 


STATE NOTES. 


party of friends on his annual au- 
tomobile trip to the Rangeley 

Judge James B. Dill, of East Lakes, Maine. The party includ- 
Orange, on July 10 last left with a ed Supreme Court Justices Alfred 
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MISCELLANY. 


Reed, Charles G. Garrison and 
Mahlon Pitney. The course fol- 
lowed by the autoists was over 
the New York line to Poughkeep- 
sie, Saratoga, Lake George and 
the Adirondacks ; thence crossing 
to Canada, stopping over at Mon- 
treal, from which point proceedin« 
along the St. Lawrence River to 
Quebec, the journey finally ter- 
minating at Rangeley Lakes. 

On July 8 the justices of the 
Supreme court appointed Prose- 
cutor T. J. R. Brown, of Toms 
River, as a Supreme court com- 


missioner. Heretofore there has 
been but one commissioner in 
Ocean county, Mr. I. W. Car- 


michael. 

Mr. Frank McDermott, of Jer- 
sey City, as counsel for Dr. Wal- 
ter S. Washington, of Newark, 
has recovered payment for the 
physician’s services in the noted 
trial of Dr. rank Brouwer, who 
was accused of wife murder. The 
Newark physician sued the county 
after he had failed to receive re- 
muneration for his services as a 
state expert in the trial of Dr. 
Brouwer. He was awarded judg- 
ment and interest bv Chief Jus- 
tice Gummere. 

Mr. John R. Hardin, of New- 
ark; Judge William F. Lewis, of 
Paterson, and Vice-Chancellor 
James J. Bergen, of Somerville, 
have been selected to represent 
the New Jersey State Bar Associ- 
ation at the annual meeting of the 
American Bar Association to be 
held in Portland, Me., Aug. 26, 27, 
28. 

The law firm of Helm & 
Knight, consisting of Mr. John E. 


Helm and Mr. Herbert W. 
Knight, was recently formed. 
with offices in the Prudentia! 


Building, Newark, and at 361 
Broadway, New York. The firm 
is prepared to practice in both 
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New York and New Jersey, the 
principal office being the one in 
this state, and will make a spe- 
cialty of corporation and commer- 
cial law 

Mr. John I. Reger, member of 
the law firm of Dungan & Reger, 
of Somerville, and Prosecutor of 
Somerset county, was married on 
Aug. 1 last to Miss Mary Q. Durl- 
ing 


g, of Raritan, N. J. 





DEATH OF HON. CORTLANDT 
PARKER. 


We regret to announce the 
death of Hon. Cortlandt Parker 
on July 29 last at his home in 
Newark. The September Journal 
will contain a full obituary notice, 
etc. 





NEW YORK UNIVERSITY AN- 
NOUNCEMENT. 


The senate of New York Uni- 
versity announced on July 5 that 
the courses in the Law School on 
Washington Square will be in- 
creased from two years to three 
years for morning, afternoon and 
evening sessions. beginning in 
1909. 

The University, for some years 
past, has offered its students the 
option of spending two years in 
the school and one year in a law 
office. or of taking a three-year 
course. Under the new plan, 
however, thirty hours of lectures 
are to be reauired for the degree 
of LL. B., and the full three-year 
course will be the recognized 
term for prospective lawyers. 
An exception will be made in the 
case of students specially equipp- 
ed by reason of preliminary edu- 
cation or maturity of age who, if 
the faculty deems them capable, 
will be allowed to take fifteen 
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hours of lectures a week and com- 
plete the lengthened course in 
two years. The new regulation 
applies to those entering in the 
fall of 1909 and thereafter. The 
morning sessions hereafter will 
cover senior as well as junior 
work, and a student can take his 
full course at that time or in the 
afternoon or evening. This makes 
possible the division of the stu- 
dent body into three groups—a 
change necessary to handle the 
774 pupils—the largest attendance 
at any university law school in 
this country. 





THE INTERPRETER’S FEE. 


How thoroughiy the red man is 
becoming versed in the manner 
of the pale face, even in court 
matters, is illustrated by a recent 
case in the Superior court of Ya- 
kima county, Wash., west of Spo- 
kane. An Indian was about to 
sentenced and he could not 
understand English. Seated in the 
rear of the room was a young 
buck who had been an interested 
spectator. It was known he could 
speak English, so he was 


called 
upon to interpret the sentence im- 
posed by the judge, 


re 
We 


which he did. 
As soon as he did he approached 
the clerk and demanded $2, say- 
ing that he had been called as an 
interpreter and was entitled to 
the fee. Since he was called as an 
interpreter in the court he will 
probably receive his $2 when the 
warrants are issued. It is the de- 
light of Yakima Indians to appear 
in court as witnesses. Whenever 
any were involved in a criminal 
action it has been their custom to 
summon witnesses, having 
many as possible from their im- 
mediate family. So frequent did 
the Indian cases become it dawn- 
ed upon the authorities that the 


as 
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redskins were instituting these 
suits so they might obtain wit- 
ness fees. Since then there have 
been comparatively few Indian 


cases. 


LONG MISSING ANSWER FOUND. 


An interesting find was recently 
made by Vice-Chancellor How- 
ell, when in poking about in a 
New York book shop he turned 


up the original answer in an 
equity suit which was instituted 
in the New Jersey Court ol 


Chancery in 1751. The answer, 
which is in parchment, is well 
preserved and legible. It bears 
the signature of over four hun- 
dred men, English adventurers, 
who early in the 18th century, 
bartered a few handfuls of pow- 
der and shot and a quantity of 
trinkets with the Indians for the 
land which now comprises New- 
ark, Elizabeth, the Orange moun- 
tains, and the intermediate coun- 
try. The suit was brought by a 
party of English noblemen, to 
whom the same land had been 
subsequently granted by the 
Crown. What eventually became 
of the suit is a mystery, and the 
answer has been missing from the 
court records for more than a cen- 
tury. The present owner has set 
a price of fifteen hundred dollars 
on the ancient document, and an 
effort is to be made to have the 
New Jersey legislature authorize 
its purchase. 





WHY JUDGE WAS MERCIFUL. 


The judge and the district at- 
torney lunched together at the end 
of the case. “Three months,” 
said the district attorney as he 
cut the omelette hongroise, “was 
a merciful sentence, sir.” “Per- 


haps, perhaps,” the judge agreed. 
sipped 


He his mineral water. 














MISCELLANY. 


“Did you ever spend three months 
in jail?” he asked. “Of course 
not!’ laughed the district attor- 
ney. “Well, if you had,” said the 
judge, “perhaps you wouldn't 
think so lightly of it.””. He knitted 
his brows. “The evil-tasting food, 
the prison smell, the prison mor- 
als—pah! I,” he went on, “spent 
a week in jail before I entered on 
my judgeship. I ate the prison 
food. | slept in a cell. I con- 
formed with all the prison rules. 
| wore the prison clothes. I did 
prison work. Thus I learned the 
value of the sentences I was to 
mete out later on. I got to know 
what a week, a month, a year, in 
jail meant. Asa result | am more 
merciful than most judges. I 
think it would be a good thing if 
every judge before taking office 
would spend a little while in jail 
as | did. ile then would know the 
value of prison sentences, a thing 
he doesn’t know now. Now he is 
like a cashier who attempts to pay 
out money in a coinage of which 
he is ignorant. In Baden this 
thing I speak of must be done. 
Every judge in Baden before he 
takes his seat on the bench is re- 
quired by law to pass two weeks 
like a common prisoner in jail.” 








EXHAUSTION. 
W. Bourke Cochran at a law- 
ver’s banquet in New York dep- 


recated long speeches. 

He told of a friend of his who, 
when a certain case was called, 
rose and pleaded in a husky voice 
for an adjournment. 

“Qn what ground?” asked the 
judge. 

“Your honor,” was the reply, 
“T have been making an address 
in another court all the morning 
and find myself completely ex- 
hausted.” 
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“Very well,” said the judge, 
and he called the next case. 

Another counsel rose and in his 
turn asked an adjournment. 

“Are you exhausted, too? What 
have you been doing?” 

“Your honor,” was the answer, 
“[ have been listening to my 
learned brother.” 





INDIAN BREVITY. 


The following warrant directed 
to an Indian constable was is- 
sued by an Indian magistrate in 
the early days of Connecticut. 
for sententious brevity it is in 
striking contrast with our modern 
wit. “Il, Hihondi, you Peter 
W aterman—Jeremy Wicket, 
quick you take him, fast you hold 
him, straight you bring him be- 
fore me, Hihondi.” 





THE VERDICT. 


Judge—‘What is the verdict of 
the jury?” 

Foreman of the Jury—‘*Your 
Honor, the jury are all of one 
mind—temporarily insane!’— 
Lippincott’s. 
OBITUARY. 


MR. JOSEPH B. COWARD 


Mr. Joseph B. Coward, one of 
the best known citizens of Plain- 
field and prominent throughout 
Union county as a_ lawyer, 
dropped dead from heart failure 
in front of the Plainfield Savings 
Bank, of which he was one of the 
founders, on July 25, 1907, while 
on his way home from his office. 

Joseph Bloomfield Coward, son 
of John H. and Phoebe E. (Cad- 
mus) Coward, was born in Plain- 
field in 1836. The father was a 
native of Monmouth county. He 
was a resident of Plainfield and a 
hatter there from 1835 to 1860. He 
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died in November, 1896, aged 92 
years. The mother died in 1890. 
Two children were born of this 
union, Deborah S., wife of John B. 
\rrowsmith, of Monmouth coun- 
ty, and Joseph B. Coward. 

Mr. Coward received his educa- 
tion in the public schools of Plain- 
field, after which he studied law 
in the office of Cornelius Boice, 
one of the most prominent law- 
vers in the state. [le was admitted 
to the Bar in 1858. Within this 
same year he went to Keyport, 
Monmouth county, but in 1864 he 
returned to Plainfield, where he 
continued the practice of his pro- 
fession. 

In politics Mr. Coward was al- 
ways a Republican, and_ held 
prominent positions of trust in 
the gift of his party for many 
vears. In 1878 he was a member 
of the assembly from the third 
district of Union county, where he 
performed valuable services. He 
was also prominent in city af- 
fairs for a long time, having serv- 
ed as a member of the common 
council, and from 1890 to 1892 he 
was city clerk. At various times he 
was an active member of the City 
Republican Executive Committee 
and the County Republican Com- 
mittee, and none worked more 
zealously for the success of his 
party in city, county and state 
than he. He was always faithful 
io every trust reposed in him. In 
the days of the Plainfield Volun- 
teer Fire Department Mr. Coward 
was treasurer of the organization. 
Ile was considered one of the 
most careful and painstaking law- 
vers in the county, and he had the 
reputation as a searcher of deeds 
and all legal documents, always 
doing the work himself. 

In 1859 Mr. Coward was mar- 
ried to Miss Sarah A. Boice, 
daughter of Cornelius’ Boice. 
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Three children were born to them, 
two daughters, the Misses Lillian 
and Helen A. Coward, and one 
son, Harry H. Coward, who holds 
a clerical position in the City Na- 
tional Bank of Plainfield. 


ReEsoLuTions OF RESPECT. 


The following resolutions were 
adopted by the Plainfield Bar As- 
sociation at a special meeting 
called for that purpose and held 
on July 27, 1907: 

“Whereas, In the providence of 
Almighty God our brother, Jos- 
eph 13. Coward, has been suddenly 
removed from the activities of this 
life and translated to that undis- 
covered country from whose 
bourne no traveler returns, and 

“Whereas, It is becoming to 
us, with whom he has mingled in 
varied business and _ professional 
relations for many years, to ex- 
press our sincere sorrow for the 
loss we have sustained on his 
death; therefore, 

“Resolved, That on the death of 
Joseph B. Coward, Plainfield has 
lost one of her most valued and 
respected citizens and the Plain- 
field Bar Association its oldest 
member and one who will be 
greatly missed by us all; 

“Resolved, That we extend to 
the bereaved widow and children 
of our deceased brother our deep- 
est heartfelt sympathy for the un- 
speakable loss which they have 
sustained ; 

“Resolved, That these resolu- 
tions be made a part of the record 
of this Association and nublished 
in the Plainfield papers, and that 
a copy be forwarded to the family 
of the deceased. 


“Nelson Runyon, 
“Samuel S. Swackhamer. 
“Walter L. Hetfield, Jr., 


“Committee.” 





